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584 SUPREME COURT CASES (2019) 16 SCC

(2019) 16 Supreme Court Cases 584
(BEFORE N.V. RAMANA, MOHAN M. SHANTANAGOUDAR
AND INDIRA BANERIJEE, JJ.)
MOHD. MANNAN ALIAS ABDUL MANNAN
Versus
STATE OF BIHAR

Review Petition (Crl.) No. 308 of 2011 in Criminal
Appeal No. 379 of 20097, decided on February 14, 2()

of crime commltted by petitioner, petitioner shaul
life, till his natural death and no remission of se%te

— Accused review petitioner’s death ’é e appeal
by Supreme Court and review petition was I smissed by Cﬁcufatlog*by
the same two Judges — However, in vxqw ofijud@tient of Sup,re é"@ﬁ‘ft in

Mohd. Arif, (2014) 9 SCC 737, where a Cow
held, that review petitions in cases of death
court, by a three-Judge Bench, and anstltutlon Bench Sp =cifi A
reopening of review petitions in all Gises where review® petltl@ns had been
dlsmlssed by C1rculat10n the petlthfnqr‘ 1s«ﬁnt1tled to hay¢* %‘Rplf@atlon for review,

AR

— In facts and cif urﬁﬁta oner was not given a
real, effective and mean ofgentence under S. 235(2)
CrPC — Death sentesitg i 1iable to be Commuted to life

imprisonment on af@res
order of Convmtmn W
up on 31-5 U’T‘-f" It anng on the p(imt oﬁ:. e'ﬂtence — However, on the same

day i.e. 29 5 2007 ﬂg;‘tse“lf petltl@ner wa@ pr({“ﬁuced from jail Custody and death

w‘.‘«

u},y submitted that petltloner had falsely
did not at all make any submlssmn with
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basis of submission of Public Prosecutor, that charges had been proved beyond
reasonable doubt

a
finding, that murder was premeditated — Petltloner dld not carry any
— Moreover, trial court has apparently not considered question of
Cnme is the rarest of rare crimes as mandated by Supreme Court i
b
c
of belng reformed, that he would remain a threat 10 sd
punishment that could be given, having regard Y tuk¢ of crime, is death
sentence — Agaln mental health of petltld'ner the ime of executlon is a
; : % present
d
e
f cotmitted by, pelition
,11 Kis natural d:@*at_ and“ho remission of sentence be
g

wSingh v. State of Punjab, (198d‘)“2 SCC 684 1980 SCC (Crl) 580; Rajesh Kumar v. State,
(2011) 13 SCC706:(2012)2 SCC} (Cri) 836; Machhi Singh v. State of Punjab, (1983) 3 SCC
47@ 1983 SCC (Cri) 681; Santosk Kumar Sarishbhushan Bariyar v. State of Maharashira,
(20@9) 6 SCC 498 : (2009) 2 SCC (Cri) 1150; Ajay Pandir v. State of Maharashira, (2012)
8 SCC 43 :(2012) 3 SCC (Cri) 769; Mohinder Singh v. State of Punjab, (2013) 3 SCC 294 :

‘6'13) 3 SCC (Cri) 137; Panchhi v. Staite of U.P., (1998) 7 SCC 177 : 1998 SCC (Cri) 1561;
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Mukesh v. State (NCT of Delhi), (2017) 38CC 717 : (2017) 3 SCC 719: (2017) 2 SCC (Cri)
253 : (2017) 2 SCC (Cri) 255 ; Haru Ghosh v. State of W.B., (2009) 15 SCC 551 : (2010)

of Kerala, (2010) 1 SCC 58 : (2010) 1 SCC (Cri) 444; Mulla v. State ofU.P., (2010)' ‘
508 : (2010) 2 SCC (Cri) 1150, relied on

Stare ofBzhar v. Mohd. Mannan, 2008 SCC OnLine Pat 1494 : (2008) 4 PLiE 4
effectively

sentence — Obligation on court of — Effective hearing when cmf‘
impose death penalty — How to be done &

— Held, S. 235(2) is not a mere formality — Ii obf tgatory on part ©
nd ¢eal with it —
i ténds to impose

to undergo life 1mpr1s0nment t11 :
sentence — Penal Code, 1860 — g3
Trial — Death sentence
proceedings .

Santa Singh v. State of Runjdl,

g
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sentence considering the dastardly nature of crime, for which petitioner was
convicted — Penal Code, 1860 — Ss. 302, 376, 366-A and 201 — Criminal
Trial — Sentence — Death sentence — Sentence hearing/Confirmati
proceedings (Paras 77 a\;ad 8)

D Criminal Trlal —_ Sentence —_ Death sentence — Imprlsonme%' 0‘

if accused has remained silent, court would be obliged and &
elicit relevant factors — Opportunity should be glven A :COIlVICtﬁi to bring on
record mitigating circumstances for reduction of seir
between aggravatlng and mltlgatmg circumstance

any attempt to elicit materials relevant t
affidavit was called for — The question
circumstances, was not addressed byvftna
sentence commuted, but accused to uﬁae,
death, with no remission of sentence —
and 201

is one of the supervemng é cu "n of death sentence —
; tﬂ‘gd, B’ut accused to u'r}der ife imprisonment till his

etc prlsoners often develop mental illness
after thelr admission into pnso"‘{ — Petitioner has been undergoing prolonged
conﬁnément which is solitary in effect for all practical purposes, though
ot terx?ned solitary confinement — Supreme Court, in Shatrughan Chauhan,
""@}45 3 SCC 1, while strongly relying upon international conventions, has

&
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held “insanity” to be a pertinent supervening factor which must be taken into
consideration by courts while awarding death penalty — Moreover, Supreme
Court had held therein, that Art. 21 protects such persons from being executegl |,
without obtaining further clarification from competent authority — Laﬁtlyr"
placing reliance upon laws operating in both international as well as na,{lorgal
arenas, Supreme Court concluded that mental illness is a relevant factor hlc
warrants commutation of death sentence to life imprisonment

— Also herein, relevant Prison Rules (Blhar Prisons Manual 2@12

consideration in the present case — There are materlals in the form e:?;ﬁfnedmal
opinion, Wthh show that petitioner is not mentally soy :Hence, it would
\ arfi d to petitioner ©
‘ nstﬂtutlon of Indla

disappearance of evidence of offen: etsedd seaf;tenced to death
— Held, mere fact that petltl.c«)"ﬁr s it his C@Jnseﬁhl f:iose to remain silent
on question of sentence and;did ;

same 111 the tnal court or fu,ghe

cat 'have no application to  f
1860 — Ss. 302, 376, 366-A

ﬁeld quality of evidence is a factor
(Paras 54 to 56)

:_‘! H. Cgiminal Trial — Sentenc¢’— Death sentence — Generally — Death
séntence when can be imposed — Duty of court regarding — Principles
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— Held, death sentence cannot be imposed except inrarest of rare cases, for

which special reasons have to be recorded, as mandated in S. 354(3) CrPC — In

a deciding whether a case falls within category of the rarest of rare, brutality, and
or gruesome and/or heinous nature of crime, is not the sole criterion — k. is_tiot
just the crime which court is to take into consideration, but also the g 'n:yimai;

the state of his mind, his socio-economic background, etc. — Awardz
sentence is an exception, and life imprisonment is the rule

or rehabilitation of convict, after giving convict an effectlve 3 anlngful real
opportunity of hearing on the question of sentence, by producmg mﬁterlals —
Criminal Procedure Code, 1973, S. 354(3) (Para@ #72 and 73)

Y-D/62376/SR

Advocates who appeared in this case : -
Ms Nitya Ramakrishnan, Shadan Farasat, i A A i‘lm Susan Thomas,
Saaduzzman, Ms Shruti Narayan and Ms Jahnayj Sin, hu Advﬁicates for the Petitioner;
Devashish Bharuka, Ravi Bharuka, Ms Sarvshree ju A
Rajvanshi and M. Shoeb Alam, Advocates, for t}im
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and for review of the final judgment an(i
this Court dismissing Criminal Appeal No. 4 v
petitioner and confirming his convictign, inter aha under Séct s 201 366-A,

376 and 302 of the Penal Code, 18@ IPC) and, inter alia,’ “affirnting the death o

in @harge of Bahera Pollc

i

¥ Tatlon under Whlch the village

of the petl pner faﬁs Was informed th,at thé} V1ct1m was mlssmg In course of
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information given by the petitioner, the investigating officer went to Village
Izaar Haat Bandh, where the dead body of the victim was recovered from ther
a Sspotshown by the petitioner, amldst wheat and “arahar” ﬁelds :

of post-mortem examination. The doctor also deposed that upon exa
the vaginal swab collected from the victim showed “few intact sperﬂlato
b The medical evidence clearly estabhshed that the victim had; Been I’gcpe

the prosecutlon .
6. By a ]udgment and order rendered on 29-5- 2007 1'

c
the appllcant on the questlon of sentence the Fast :rfr
Iﬁ
d
Sessions Ju(}gﬁ-‘ Fast. Track Court
d1rected that the proceedings of tne case be transrn1tted to'the ngh Court of
e Judicature at Patna for Conﬁrma,t‘;lé fii"@f the death senten . Tf‘rée-petltloner filed

‘f} the that the chait es ag
Sections 366 A, 376, 3%2 ahd 201 had b»ae ‘

fzg was dlsmlsSed ad !
a,l court was q;gnfi med.
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11. The petitioner filed a petition for review of the said judgment and order
dated 20-4-2011". The said review petition was dismissed by circulation by the
same two Judges on 24-8-2011.

Court of India3, a Constitution Bench of this Court held that review pe\_i
in cases of death sentences should be heard in open court, by a three-.
Bench The Constitution Bench spec1ﬁcally permitted the reopemng of 1;

and death sentence an exception, to be imposed in;
recording special reasons. In Bachan Singh?, mls

accused, etc.

16. In Rajesh Kumar v. Stat
paras 83-84 & 86)

cacc‘pp 731-33,

i)
ow&

appreciated the Bachan
a_est of rare’ Wthh has been




SCC Online Web Edition, © 2023 EBC Publishing Pvt. Ltd.

Page 10 Friday, December 15, 2023

Printed For: Nadia Shalin, National Law University, Dwarka

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2023 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

MOHD. MANNAN v. STATE OF BIHAR 5903

suggested therein that right approach towards exercising discretion in
capital cases is to start from a strong presumption against the death penal:S y
a It is argued that ‘the presence of any significant mitigating factor just :
exemption from the death penalty even in the most gruesome cases’
Fitzgerald argues: '

b
c
d
e
: ' m@ﬁsonment was the rule
and death sentence ap e&cepj'on only to be 1m;1§05 in the “rarest of rare cases”
¢ and for “special reaséins™ 1t1g‘éﬁ1ng circumstances.

18. Section 235\90' aide (CrPQ), reads as follows:

—(1) After hearing arguments

¢ Jhian Singh v. State of Punjab, (1980) 2 SCC 684 : 1980 SCC (Cri) 580
S Rifjesh Kumar v. State, (2011) 13 SCC 706 : (2012) 2 SCC (Cri) 836
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deal with it. To quote Bhagwati, J. in Santa Singh v. State of Punjab®: (SCC ,
pp- 194-96, paras 2-4) '

“2. ... This provision is clear and explicit and does not admit of A
doubt. It requires that in every trial before a Court of Session, there n’fus
first be a decision as to the guilt of the accused. The court must .4
first instance, deliver a judgment convicting or acquitting the accus
the accused is acquitted, no further question arises. But if he 1s Comyl
then the court has to ‘hear the accused on the question of s ".’n'tenGe,
then pass sentence on him accordmg tolaw’. When a ]udgm it i is re

até\éjg;r the accused
1_-ate_&2’ by him before

admlﬁis'tratlon of
1lti—?‘§:md it should

c ccﬁilrt to impose an

ng.;should therefore,

1rcﬁmstances—extenuating

‘éifriinal record, if any, of
cord of the offender as to
“*with reference to education,
t, the emotional and mental
for the rehabilitation of the offender
< 3 erito a normal life in the community,

the pos: _f1b111ty of treatment r”t""‘ ining of the offender, the possibility that
the sente‘ﬁ;c ay serve as a ﬁ srréat to crime by the offender or by others
g the current community figed, if any, for such a deterrent in respect to

the particular type of offence;, These are factors which have to be taken
into a&;count by the court in déciding upon the appropriate sentence, and,
theref@re, the legislature felt that, for this purpose, a separate stage should

e i,

5

6 (16674 SCC 190 : 1976 SCC (Cri) 546
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be provided after conviction when the court can hear the accused in regard
to these factors bearing on sentence and then pass proper sentence on the

a accused..

4. ... The hearing on the question of sentence, would be re.?iade,_f

595

b sentence, and if necessary, to lead evidence for the purpo
material before the court.”
20. In Santa Singh®, Bhagwati, J. set aside the sentencg
remanded the case to the Sessions Court with a direction to pa
sentence after glvmg an opportunity to the petitioner 1n the aforésaid case of
c
p- 89, para 79)
d “79
e
accused may exercise that
oral submissions to th
in writing before the cour :
question of senlésence T irt may, in app’pr@gn cases, have to adjourn
the matter in or@er “tzg;) g ) suféfiment time to produce the
f necessary data an‘da ] the question of sentence.
That, perhaps,: d eré the conviction is recorded for
unﬁaﬁ“g this Court held: (SCC p. 489
g et of aggravating and mitigating

“be struck between the aggery
the, option is exercised.”
Ay

e i,

6 SanggSingh v. State of Punjab, (1976) 4 SCC 190 : 1976 SCC (Cri) 546
¥ %7) 3 SCC 68 : 1977 SCC (Cri) 421
WHEHE83) 3 SCC 470 : 1983 SCC (Cri) 681

e drdwn up and in doing so the mitigating
[ T

c1rcum\§3;ﬂnces have to be‘agfordéd full weightage and a just balance has to

ating and the mitigating circumstances before
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23.In Santosh Kumar Satishbhushan Bariyar v. State of Maharashira®, this
Court observed and held: (SCC pp. 556-58, paras 157-59 & 162) K

“157. The doctrine of proportionality, which appears to be the premls‘
whereupon the learned trial Judge as also the High Court laid its foundaﬁoﬂ‘
for awarding death penalty on the appellant herein, provides for ]ustﬁiab*le
reasoning for awarding death penalty. However, while imposin

i1

sentence on the accused the court must also keep in mind the doc ne’

b
c
constitutional scheme.
159. Although the Constitutional Bem‘ivh Thg
Court in Bachan Singh* did not lay doﬁwu a“ﬁ@z g
d
a death sentence. We cannot therefore ;
of proportionality alone. There, J%DOthmg before usg
appellant cannot reform and beit f"“blhtated e

S

'urder However, we
a dead body may not

sentence. It may have
(emphasis in original)

g

H

of ra_ge cases, the gou | &@uld award death sentence. The state of
Fson awaJtlng de; ¢h sentence and the state of mind of a person
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psychologically. The court has got a duty and obligation to elicit relevant
facts even if the accused has kept totally silent in such situations. In thie

a instant case, the ngh Court has not addressed the 1ssue in the Conr g by

properly ass1mllat1ng and understandmg the purpose and objec
Section 235(2) CrPC.”

25. In Mohinder Singh v. State of Punjab!l, this Court hel

b&malty of last resort

when, alternative punishment of life i 1mpr1s0nme ill b% futile and serves
no purpose.

23 In life sentence there 1s a pos_slb
the potential of convict to rehabilitgtd: reform. It exthgulshﬁs life
and thereby terminates the beln,g thi ef@ § _tjimg to
do with life. This is the big dif CH

reformation can lﬁe

second aspect tét‘th
‘WE y tfle convict ig,.n
herffie”
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27. In Mukesh v. State (NCT of Delhi)!3, a three-Judge Bench of this Court
considered the earlier judgments of this Court referred to above and deemed "
it appropriate to give opportunity to the accused to file affidavits to brmg
record mitigating circumstances for reductlon of the sentence.

no fault of theirs. This Court, however, in commuting death sentence to
consideration the following factors: i

(i1) The act was on the spur of the moment;
(iii) The accused was not armed with any weapon;

(v) The cruel manner in which the murder wasé

c
the guiding factor and the accused himself had two
29. In Haru Ghosh!?, this Court observed: (SCC
“39. ... the cruel manner in which the mur :
subsequent action on the part of the ac useﬁ%'n
body of the deceased, do not by themsé&ls " d
favour of death sentence.’ o :
30. In Lehna v. State of Haryana15 d
: e
punishment by commuting death s ent, observmg that
there was no evidence of any ¢ ‘the crime, though
: "thie dpplicant submitted that
undeii one about 15 years in
f
ragalpur Prison in Bihar.
), this Court considered and
g

ticularly, the directions of the United
tlons of which India is a party, clearly
ss/schizophrenia is a crucial supervening

3 (2017) 'é'scc 717 : (2017) 3 SCC 719 :(2017) 2 SCC (Cri) 253 : (2017) 2 SCC (Cri) 255

% (2009) 5 SCC 551 : (2010) 2 SCC (Cri) 682 h
: 3 SCC 76 : 2002 SCC (Cri) 526

16 (F61453 SCC 1 : (2014) 2 SCC (Cri) 1
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circumstance which should be considered by this Court in deciding whether
in the facts and circumstances of the case death sentence could be
a commuted to life imprisonment. To put it clear, “insanity” is a rele} Nt
supervening factor for consideration by this Court. A

87.In addition, after it is established that the death convictis 111§an :

b
o] J
t W@§ illegal, the same
punishment could not be scuffled into the legal system b«kf naghing it differently.
If prolonged solitary confinement of a death sentk itk - Cafvict is a ground for
commutatlon of death sentence solitary COH:’ﬁn
d
accused in another trial in Whlcl;yf e,
€ the garb of compromlse > (para '9 '
f nof! ithstanding a duty to hear
. riminal Procedure (CrPC)
37. As argueﬂ by T he learned coug)@el gz P! aring on behalf of the petitioner,
d thﬁ rlght to be pro ided with legal aid at all stages, including
g

R

,: ghan Chauhan v. Union of India, (2014) 3 SCC 1 : (2014) 2 SCC (Cri) 1
%18) 4 SCC 494 : 1979 SCC (Cri) 155
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aid lawyer representing the applicant argued against the conviction, but did not |,
seek the opportunity to draw attention of the Court to mitigating circumstances
for imposition of sentence of life imprisonment in place of death. He only ,
submitted that the petitioner had falsely been implicated. :

39. For effective hearing under Section 235(2) of the Code of Cri:
Procedure, the suggestion that the court intends to impose death penalty shi
specifically be made to the accused, to enable the accused to make an efﬁ e
representation against death sentence, by placing mitigating C'y¢um%tanc
before the Court. This has not been done. The trial court made 40 attelﬂ@ t t_
elicit relevant facts. Nor did the trial court give any opportunity.fo thegsetitiofer
the opportunity to file an affidavit placing on record mitigating fagg¥s. Agisuch
the petitioner has been denied an effective hearing. ' 5

40. Contrary to the dictum of this Court, inter alia, in Daga’u%' #d Santa
Singh® the petitioner was not given a real, effective g "é;;anlngful hearing
on the question of sentence under Section 235(2) Crf Theﬂ:@eath sentence
imposed on the petitioner is liable to be commuted to life't anDnment on this
ground.

41. The records reveal that after the Judgment Hd, der of conviction was
pronounced on 29-5- 2007 the matter was dlrectﬁd tﬁ} e.put up on 382007
5- 2@07

hie day j.e. 2@
itself the petitioner was produced from ]al‘ clistody and death’ sent*é» ce was
imposed. The order imposing the death:scnt ce mgiextracted here beiPﬁ’i‘?’é‘ for
convenience:

“26. Convict Md. Mannan alias A
custody.
27. Heard the learned Pu

iy

"n @ccused in another ST No. 172
o_s_urt of the learned District and

oy
acqulttial in thesg HRIC e 1 ‘1s submitted by the learned Public
Prosecuitor to and maxin against the convict in this case.

of the respective sides and nature of

godisy
Singh v. State of Punjab, (1976) 4 SCC 190 : 1976 SCC (Cri) 546
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gruesome and premeditated manner after kidnapping her which can only
be treated as inhuman and brutal act.

31. The purpose of law will be served by awarding maximum sentéage
against the convict. Convict Md. Mannan alias Abdul Mannan i 1s thére e

under Section 302 IPC. All the sentence except sentence fqi‘ Chayge u |
Section 302 IPC shall run concurrently till execution of d@ath serﬂ;gancet for
Charge under Section 302 IPC whereby the convict shalk e hgn

question of life and death of a convict was lriiél (B-Tf;;ue trial court proceeded

on the basis of the submission of the learned ‘ecutor that#hé = charges

v,~ t the cnme m@m 1ttg$f1 was

ond* i*magmatlon,z. The, {t@&tion is

44. The trial court has apparently beenWayed by §
learned Public Prosecutor that thg,gonvict, that is, the. petiti Iper "had been an

i‘tg ST No. 172 of 19¢;
of by the Court of the learne . 0TS é:};ge Darbhanga on
18-9-1993. The trial court ¢gimmnigne that “the cgnvitt gnanaged his acquittal
in the garb of compromls

at rape and murder of an 8-year-old girl shocks
here is, however, no evidence to support the
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of whether the crime is the rarest of rare crimes as mandated by the Supreme
Court in Bachan Singh*. k

48. The reasoning of the High Court for confirming the extreme penal
of death sentence is extracted hereinbelow for convenience: (Mohd. Marthan"

case?, SCC pp. 568-69, para 25)

“25. The trial court has awarded the extreme penalty of death sel

only heinous and barbarous but crime against the society in: -'*‘e
been submitted that the criminal antecedents of the appellza;n
have been taken into consideration by the trial court and hené :
reasons given by the trial court for awarding death penalty i :
law I have considered the entire facts and the afores

c
ving le of arousing lust in
normal situation. She was kldnapped ina plaﬁglev:ii ner becausgiétic was
innocent and could not understand the design of the appellant She d
helpless victim of adiabolic middle aged;n W‘hom the child qouldtruﬁ‘t as
an elder person. The medical evidetigg
1n]ured on the face, nails and body of* h “ehild at the imgo
da 1s apparent
ze where crime
ainst a glrl o

e&f of the rare cases”

1 rn penalty. In such a
ment would ndt be azppropnate and adequate.

the material re atdlng ’riminal antecedents of f
‘Yiew that the g el Fatdeserves extreme penalty
_death penalty aWar&éd to the appellant by the trial
courtis conﬁrn‘i:ed arl .the referenceqlxs
of the apspeli‘ nt is dlsm1ssed » g

in which interest of justig
case award of a lesgg.er{‘ |
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50. The counsel submitted, and rightly, that the High Court failed to
appreciate that the trial court had erred in law in awarding death penalty, |

a proceeding on the basis that the petitioner had a criminal history, when hezha
been acquitted. :

51. The High Court upheld the death penalty by concluding that the C(m i
deserved death penalty “even after ignoring the material regarding &
an[eceden[s of Ihe appellanl The High Court has not apparently CGfI‘IS*i:

b
c
d
Khan v. State of Rajasthan'? and Sanz%@sh
54. Notwithstanding the 0m1ss10n
analy31s the trial court may have found
e
p- 707 para 68)
“68. Practlca},ly,
Santosh Kumaré,cazsgs*9
f
#iformation relating to crime
o1 to sentencing hearing This
' f’ct etc. Quality ofewdence is also
“extent of reliance on circumsiantial
g .S plg s'an important role in the sentencing

‘But what iskorel lacﬂiqng, in most capltal sentencmg cases, is

19 (201:‘%) 16 SCC 492 : (2015) 4 SCC (Cri) 871

9 Sant@sh Kumar Satishbhushan Bariyar v. State of Maharashtra, (2009) 6 SCC 498 : (2009) 2
G@ (Cr1) 1150

IG35E2011) 3 SCC 685 : (2011) 2 SCC (Cri) 54
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of the offender. This issue was also raised in the 48th Report of the ,
Law Commission.” ” )

)

56. In Ram Deo Prasad v. State of Bihar?l, this Court referred to art
rehed upon the earlier judgments of this Courtin Santosh Kumar Sanshbhu.sf?za

and murder of a four-year-old child.
57 In this case, the conv1ct10n of the petltloner is based oq

made. There is no forensic evldence against the petitioner. It woulds
be unsafe to uphold the imposition of death sentence on the petltlo f

c
d
e
. COuR clearly” h@l." ]
pr0h1b1t10n in law 111 avgard mg a t@eath sentenc '

f

'{case involving Clrcumstantlal

would not be permissible. But,
ch would arise would be whether g

Ramesh“kf State of Rajasthan, (2011) 3 SCC 685 : (2011) 2 SCC (Cri) 54
(2014) LLSCC 317: (2014) 4 SCC (Cri) 714 h

23 '(*20(98’5 13 SCC 767 : (2009) 3 SCC (Cri) 113
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necessary in regard to the manner in which the offence was committed as
contradistinguished from a case where the manner of occurrence had iio

a role to play Even Where sentence of death is to be imposed on the b

the petltloners had a positive onus to lead evidence regarding "theipossibility
of reformation of the petitioner which he did not discharge. T;ﬁe evidence
on reformation had to be independent of the circujins ¢s of the crime. In
this context, reliance has been placed on Rajesh ’ umars, Santosh Kumar
Satishbhushan Bariyar® and Lehna's.

63. The counsel argued that legal representa
was ineffective at all stages. The petitioner w,éis
before the trial court, at the time of frarnm )

6-6-2005, the petitioner made a request fgilegal aid:uring the se:iiﬁtenc;kng the
counsel did not even seek time to place ilitie circumstances o

64. The learned counsel submitigd th3t legalirepresentationgwas: gﬁ)t only
ineffective in the trial court but also %e;f fe the High Cou it ndbefore this
§ ‘!zhe Huestion of
utation of death

sentence. This proposition ﬁnds;emj@pport from the ]ud" emtiof this Court in
e Ram Deo Prasad?'. s

il 3
nrgro'%fﬂed to the petitioner
t#epresented by the counsel

‘Charge on 21-242004. On

1t1gat1ng circumstances
j&d murder of a minor.

"em counsel, to fix the lacunae
epresentatives of the petitioner

Santosh Kumar Sanshbhushan B
SCC (Cn) 1150

15 Lehfi‘a v. State of Haryana, (2002) 3 SCC 76 : 2002 SCC (Cri) 526

RamJDeo Prasad v. State of Bihar, (2013) 7 SCC 725 : (2013) 3 SCC (Cri) 703

kesh v. State (NCT of Delhi), (2017) 3 SCC 717 : (2017) 3 SCC 719 : (2017) 2 SCC (Cri)

3 :(2017) 2 SCC (Cri) 255

ar v. State of Maharashtra, (2009) 6 SCC 498 : (2009) 2
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(if) He has never had access to formal education.

(iii) He started working at the age of 15 when his father Wa!s:S
incapacitated for the remainder of his life after suffering a stroke. :

(iv) The petitioner was married at the age of 22 and has five depengfen
children.

(v) The petitioner struggled to support his wife and children.
(vi) The family is in abject poverty.

control over his thoughts and actions when possessed. The coun
that the petitioner suffered from instability of mind. In this regard
submitted that:

une&g in his head in ¢
S, Eﬁ)ss of memory

67.3. Socio-economic conditions of the; d
the petitioner to avail effective treatmeny, i;or :
68. There are transcripts of a consultfﬂg P
who opined on 29-10-2008 that there is “a si7
might be suffering from organic (neurologlcal) and/or mgniat;
";Qarganic brain o

3 E)@hawour A, G%yy the opinion of
r Drl] qgg is: *apgﬂrenﬂy aPsychiatrist
' Cn i who has several

ourt @ives the applicant an
shall baifiled placin tﬁe ab? vementioned factors on ¢

Ed

@'dli _nifgy consider thé S

i

he petltlonpg@s élsq ther mitigating factors such
‘jrecord 50
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the opinion of the psychiatrist, Dr Joag which reveals that the petitioner is not
mentally sound.

a 71. In Lehna'® and Shatrughan Chauhan'®, this Court held that mé;mg S
in Navneet Kaur v. State (NCT 0fDelhz)25
72. The proposition of law which emerges from the judgments:
to above is itself death sentence cannot be imposed except ngi
b
c
d
to elicit relevant factors. Opportunity show|
bring on record mitigating c1rcumstance
e
f e Was fixed on
‘ (fgiment and or_d
dring Wa ‘preponed ﬁo 28:5-2007 itself after the pet1t10ner
was produced ﬁ: m jail.custody and deat’h elﬁience was imposed.
uk and effectlve heanng on the questlon
g with opportunity to bring on record

; ; v. State of Haryana, (2002) 3 SCC 76 : 2002 SCC (Cri) 526
¥ Imghan Chauthan v. Union of India, (2014) 3 SCC 1 : (2014) 2 SCC (Cri) 1
2552014) 7 SCC 264 : (2014) 3 SCC (Cri) 24
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formality. The Court hastily proceeded to impose death sentence considering ,
the dastardly nature of the crime for which the petitioner had been convicted. °

79. In this case, an eight-year-old innocent girl fell prey to the carnal desit
and lust of the petitioner. It is not known whether there was any premedltamo_
on the part of the petitioner to murder the victim. The circumstanges 4n
Which he murdered the victim are also not known The conviction is ba§'

abhorrent, but it 1s doubtful as to Whether the crime committed b
can be termed as “rarest of the rare”

remain a threat to society, and that the only punishment that cou
having regard to the nature of the crime, is death sentence. ¥
81. The mere fact that the petitioner and/or his Cgs)u

relating to life and death.

82. It is open to the Court to either re
trial court for fresh consideration after givi

long pendency of proceedings, we have opte g

83. It is well recogmsed worldwide, that owin
circumstances prevaJhng in prlson _uch as, enforced §plitude, inadequate

"m nta1 illness after €

courts while awarding d‘ea!th & naTty Moreovgr, th } f
Artlcle 21 protects sugh, nﬁ from be1n éxecutediwithout obtaining further
co e 8 placing reliance upon laws
operating in both 1ﬁ1§rnat<ional as well &@uglatl onal arenas, this Court concluded

il 1s;‘a refevant factogf Whlch Warrants commutation of death

84. Tt is also
also recogri_a,se the 3t
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factor which must be taken into consideration in the present case. As observed
above, there are materials put forward now, in the form of medical Oplnloﬂr
which show that the pet1t10ner is not mentally sound. For the reasons discussed

a above, we are of the view that it would not be appropriate and/or safe tqgf 0
the death sentence awarded to the petitioner. 4
85. In Swamy Shraddananda (2)?3, this Court held: (SCC pp.’ 04" 5
para 92) :
b
c
works out to a term of 14 years would be %ﬁﬁﬁﬁsl
inadequate. What then should the court d(ﬂ :
only to two punishments, one a sentence,u)
and purposes, of not more than 14,
d may feel tempted and find itself nud
d ﬁasat the Court
zause in the facts
e

@ Thi¥ is especially true in

_ "by fe imprisonment. This Court

observed, “The court.sho e me\?{he length of imprisonment
: i Lpa538, para 85)

87. Even thg gh ’1mprlsonm nt me ns imprisonment for entire

hfe ConV1cts ar oft&_ granted repnleve "éin(i}@r remlss10n of sentence after




