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Smt.Paniben V. State of Gujrat AIR 1992 SC 1817

The Court has laid down in several judgments the principles'governing
dying declaration, which could be summed up as under:

(1) There is neither rule of law nor of prudence that dying
declaration cannot be acted upon without corroboration.

(i1) If the Court is satisfied that the dying declaration is true and
voluntary it can base conviction on it, without corroboration.

(111) This Court has to scrutinise the dying-declaration carefully and
must ensure that the declaration is not the result of tutoring, prompting or
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imagination. The deceased had opportunity to observe and identify the
assailants and was in a fit state to make the declaration.

(1v) Where dying declaration is suspicious it should not be acted
upon without corroborative evidence.
(V) Where the deceased was unconscious and could never make

any dying declaration the evidence with regard to it is to be rejected:

(vi) A dying declaration which suffers from infirmity cannot form the
basis of conviction.

(vii) Merely because a dying declaration.does not contain the
details as to the occurrence, it is not to be rejected.

(viii) Equally, merely because it is a brief statement it iS not be discarded.
On the contrary, the shortness of the statement itself guarantees truth.

(ix) Normally the Court in order to satisfy whether deceased was
in a fit mental condition to make the dying declaration look up to the
medical opinion. But where the eyewitness has said that the deceased was
in a fit and conscious state to make this dying declaration, the medical
opinion cannot prevail.

(x) Where the prosecution version differs from the version as
given in the dying declaration, the said declaration cannot be acted upon.

"Laxman_v. State of Maharashtra''AIR 2002 SC 2973 (Constitutional
Bench)

3. W e the court insist that the dying declaration
should be of such a nature as to inspire full confidence of the court in
its truthfulness and correctness. The court, however has to always be
on guard to see that the statement of the deceased was not as a result of
either tutoring or prompting or a product of imagination. The court
also must further decide that the deceased was in a fit state of mind
and had the opportunity to observe and identify the assailant.
Normally, therefore, the court in order to satisfy whether the deceased
was in a fit mental condition to make the dying declaration look up to
the medical opinion. But where the eye-witnesses state that the
deceased was in a fit and conscious state to make the declaration, the
medical opinion will not prevail, nor can it be said that since there is no
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certification of the doctor as to the fitness of the mind of the declarant,
the dying declaration is not acceptable. A dying declaration can be oral
or in writing and in any adequate. method of.communication whether by
words or by signs or otherwise ‘will suffice provided the indication is
positive and definite. In most cases, however, such statements are made
orally before death ensues and is'reduced to writing by someone like a
magistrate or a doctor or a police officer. When it is recorded, no oath
is necessary nor is the presence of a magistrate is absolutely necessary,
although to assure authenticity it is usual to call a magistrate, if
available for recording the statement of a man about to die. There is no
requirement.of law that a dying declaration must necessarily be made to a
magistrate and when such statement is recorded by a magistrate there is
no sveciﬁed statutory form for such recording.
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b Gl e o i R RN e S L s K s s 3 s O A IS M2
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15. Accordingly, it is not the plurality of the dying declarations but the
reliability thereof that adds weight to the prosecution case. If a dying
declaration is found to be voluntary; reliable.and made in fit mental
condition, it can be relied upon without any-cetroboration. The statement
should be consistent throughout: If the deceased had several
opportunities of making such dying declarations, that is to say, if there
are more than one dying declaration they should be consistent. (See:
Kundula Bala Subrahmanyam v." State of A.P.(1993) 2 SCC 684 ).
However, if some inconsistencies are noticed between one dying
declaration and the other, the court has to examine the nature of the
inconsistencies, namely, whether they are material or not. While
scruitinizing the contents-of various dying declaration, in such a situation,
the court has to examine the same in the light of the various surrounding
facts and.circumstances.
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18. The High Court was of the view that a person in the state of health as
depicted in the Bed Head Ticket could not have possibly made a coherent
and detailed statement as contained in Ex. P. L. We are unable to share the
view of the High Court. The doctor was fully aware of the condition and
certified that the patient was in a fit condition to give a dying declaration
and has deposed that she was conscious and was in a fit condition to give
the dying declaration. The fact that the pulse was not palpable and
blood pressure unrecordable and the patient was in a gasping
condition would not necessarily show that the patient's condition.was
such that no dying declaration could be recorded. We see no reason for
rejecting the testimony of the doctor.
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29 . No doubt, the victim has been brought with 100% burn injuries.

Notwithstanding, the doctor found that she was in a conseious state of mind
and was competent to give her statement. Thus, the Magistrate had taken

due precautions and, in fact, Medical Officer remained present when the
dving declaration was being recorded. Therefore, this dying declaration
cannot be discarded merely going by the extent of burns with which she
was suffering, particularly., when"the defence has not been able to elicit
anything from the cross-examination of the doctor that her mental faculties
had totally impaired rendering her incapable of giving a statement.

23. SXIA FE] W WCH @ RA A S uEe
BT B YIS A0 uRSHAl g g a1l & |qael fr,
SH AHY WA dE HAT od H Hed ofl, el gfte e
ATETOT & STcATd] “geid_HEll ] dld F0|101 T 3ol IToTgd
0102 Tl B el $HD I8 b GBI AT & Hag H IO
AT 210109, ST0 ANTHIAT 30|04, TI0 U= 30W024 AT =
g wWed: darar § e difsar @ grea R R, fRg a8
AIRgp wY I a1 < U7 &l o, BF o § werH oY | 39 |meieror
@ FHET HSIDhl SNELSH BT UHT By el AT JKID RIHR YT
Plg Ue el [T AT fh 3 Uferd & d1g Big Al $I= o
Bl ol bl | (In a judgment reported as Bhagwan Das and another vs.
State of Rajasthan, AIR 1957 SC 589, Hon'ble Supreme Court held that
the opinion of an expert cannot be discarded on the basis of books on
Medical Jurisprudence unless the passages which are sought to be
discredited in the opinion of the expert are put to him.
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19."Contradict" according to the Oxford Dictionary means to affirm to the
contrary. Section 145 of the Evidence Act indicates the manner in which
contradiction is brought out. The cross-examining Counsel shall put the
part or parts of the statement which affirms the contrary to what is stated in
evidence. This indicates that. there is something in writing which can be set
against another statement made in evidence. If the statement before the
police-officer - in the sense we have indicated - and the statement in the
evidence before the Court are so inconsistent or irreconcilable with
each other that both of them cannot co-exist, it may be said that one

contradicts the other.
27. ST HH H 370910—13 F AT § 9d T ©
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9. The central question, however, remains as to whether. the alleged dying
declaration attracts authenticity. .......... It appears to.us to be
unexceptionable that whenever a person is broughtto a hespital in an
injured state which indicates foul-play, the hespital authorities are
enjoined to treat it as a medico-legal case and_infoerm the police. If the
doctor, who has attended the injured, is of the opinion that death is
likely to ensue, it is essential for him.to immediately report the case to
the police; any delay in doing 'so-will .almost never be brooked. The
police in turn should .be “alive to the need to record a
declaration/statement of the injured person, by pursuing a procedure
which would make the recording of it beyond the pale of doubt. This is
why an investigating officer (1.O.) is expected to alert the jurisdictional
Magistrate of the occurrence, who in turn should immediately examine
the injured.. When _this procedure is adopted, conditional on the
certification ‘of a doctor that the injured is in a fit state to make a
statement, a dying declaration assumes incontrovertible evidentiary
value.
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17. ....Upon careful assessment of the evidence tendered by PW-6, Lakhbir Singh, Naib
Tehsildar, we find no circumstance brought on record to suspect his bona fides;
nothing has been elicited to show that he was interested in fabricating-a case
against the accused or that he had any motive to make out a false case-against the
accused. Hence, we are unable to accept the contention of the learned.counsel for the
accused that it is unsafe to convict the accused on the dying declarations.:..
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10.The relatives of Bashira were informed about Bashira sustaining the burns and
consequently they had rushed to the hospital. Mere presence of the relatives,
which is natural, would not lead to an inference that the relatives had tutored
Bashira to give a statement adverse to the appellant. Mere presence of the
relatives by itself is not enough to lead to an inference about. There has to be
something more in the evidence to indicate the possibility of the vietim being
tutored by the relatives. The appellant has not been_able to establish that the
relatives were so inimically disposed towards him thatthey wouldto go an extent
of Bashira, who had sustained more than 90% burns. We are, therefore, not in
agreement with the submission advanced before us by the learned Counsel for the
appellant that Exh.11 is the outcome of of Bashira by-the relatives.
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In Bandarupalli Venkateswarlu v. State of Andhra Pradesh [(1975) 3
SCC+492, Hon'ble Apex Court has considered intention of pouring
kerosene and causing fire and observed thus : “Relying on the circumstance
that the appellant tried to put out the fire, learned Counsel for the appellant

urged that the appellant had no intention to commit the murder of the
deceased and cannot therefore be convicted under Section 302. It is

impossible to accept this submission because if the appellant set fire to
the deceased after accused No.6 had poured kerosene on his body,
there cannot be any doubt that the intention of the appellant was to kill
the deceased.”
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Madan gopal kakkad vs. Naval. Dubey and anthr 1992 AIR SCW 1480
"JUSTICE DEMANDS; THE €COURT AWARDS"

Before parting with the judgment, with deep concern, we may point out
that though all sexual assaults on female children are not reported and do
not come to light.yet there is an alarming and shocking increase of sexual
offences committed on children. This is due to the reasons that children are
ignorant of the act of rape and are not able to offer resistance and become
easy prey .for lusty brutes who display the unscrupulous, deceitful and
instdious, art“of luring female children and young girls. Therefore, such
offenders who are menace to the civilised society should be mercilessly
and inexorably punished in the severest terms.

Moti Lalv. State of M. P AIR 2008 SC (Supp) 882

10. It needs no emphasis that the physical scar on a rape victim may
heal up, but the mental scar will always remain. When a woman is
ravished, what is inflicted is not merely physical but the deep sense of
some deathless shame. An accused cannot cling to a fossil formula and
insist on corroborative evidence, even if taken as a whole, the case spoken
to by the victim strikes a judicial mind as probable. Judicial response to
human rights cannot be blunted by legal jugglery.

11. The measure of punishment in a case of rape cannot depend upon the
social status of the victim or the accused. It must depend upon the conduct
of the accused, the state and age of the sexually assaulted female-and the
gravity of the criminal act. Crimes of violence upon women need to be
severely dealt with. The socio-economic status; religion; race, caste or
creed of the accused or the victim are irrelevant considerations in
sentencing policy. Protection of society and ‘deterring the criminal is the
avowed object of law and that is required to be achieved by imposing an
appropriate sentence. The sentencing.Courts are expected to consider all
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relevant facts and circumstances bearing on the question of sentence .and
proceed to impose a sentence commensurate with the gravity of'the
offence. Courts must hear the loud cry for justice by the society in
cases of the heinous crime of rape on innocent helpless girls of tender
years, married women and respond by imposition of preper sentence.
Public abhorrence of the crime needs reflection through imposition of
appropriate sentence by the Court. There are. no extenuating or
mitigating circumstances available on the reecord:whichi “may justify
imposition of any sentence less than the prescribed minimum. To show
mercy in the case of such a heinous crime would be'a travesty of justice
and the plea for leniency is wholly misplaced.

State of M.P vs. Munna Choubey:and anether AIR 2005 SC 682

14.  In Jashubha Bharatsinh,Gohil.vs. State of Gujarat (1994 (4) SCC
353), it has been held by:this Court thatin the matter of death sentence, the
Courts are required to answer new challenges and mould the sentencing
system to meet these challenges. The object should be to protect the society
and to deter the‘criminal in achieving the avowed object to law by
imposing appropriate .sentence. It is expected that the Courts would operate
the sentencing system-So as to impose such sentence which reflects the
conscience of the'society and the sentencing process has to be stern where
it should*be. Even though the principles were indicated in the background
of death sentence and life sentence, the logic applies to all cases where
appropriate sentence is the issue.

15. TImposition of sentence without considering its effect on the social
order in any cases may be in reality a futile exercise. The social impact of
the crime, e.g. where it relates to offences against women, dacoity,
kidnapping, misappropriation of public money, treason and other offences
involving moral turpitude or moral delinquency which have great impact
on social order, and public interest, cannot be lost sight of and per se
require exemplary treatment. Any liberal attitude by imposing meagre
sentences or taking too sympathetic view merely on account of lapse of
time in respect of such offences will be result-wise counter productive in
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the long run and against societal interest which needs to be cared for and
strengthened by string of deterrence inbuilt in the'sentencing system.

16. In Dhananjoy Chatterjee v.«State-of W.B (1994 (2) SCC 220), this
Court has observed that sheckingly large number of criminals go
unpunished thereby increasingly, enceuraging the criminals and in the
ultimate making justice suffer’by weakening the system's creditability. The
imposition of appropriate-punishment is the manner in which the Court
responds to the society's cry. for justice against the criminal. Justice
demands that Courts should impose punishment befitting the crime so that
the Courts reflect-public_abhorrence of the crime. The Court must not only
keep in view the rights of the criminal but also the rights of the victim of
the crime ‘and the society at large while considering the imposition of
appropriate punishment.

17.:. Similariview has also been expressed in Ravji v. State of Rajasthan
(1996 (2).SCC 175). It has been held in the said case that it is the nature
and _ gravity of the crime but not the criminal, which are germane for
consideration of appropriate punishment in a criminal trial. The Court will
be failing in its duty if appropriate punishment is not awarded for a crime
which has been committed not only against the individual victim but also
against the society to which the criminal and victim belong. The
punishment to be awarded for a crime must not be irrelevant but it should
conform to and be consistent with the atrocity and brutality with which the
crime has been perpetrated, the enormity of the crime warranting public
abhorrence and it should "respond to the society's cry for justice against the
criminal”... If for extremely heinous crime of murder perpetrated in ‘a‘very
brutal manner without any provocation, most deterrent punishment is not
given, the case of deterrent punishment will lose its relevance.
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